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SECTION 3.

SHORT ESSAY-100-RAW POINTS-TEN POINTS APIECE FOR EACH OF THE
ANSWERSTO QUESTIONS 1-10

THE FOLLOWING SECTION IS COMPOSEDOF TEN STATEMENTS. YOU
ARE REQUIRED TO STATE WHETHERYOU AGREE OR DISAGREE WITH
EACH OF THE TEN STATEMENTS. THEN YOU ARE REQUIRED TO
CONCISELY EXPLAIN THE REASON(S) FOR YOUR ANSWERIN THE SPACE
PROVIDED. NO CREDIT WILL GIVEN FOR THAT PORTION OF YOUR
ANSWERWHICH CONSISTS OF MERELY STATING WHETHERYOU AGREE OR
DISAGREE. CREDIT WILL ONLY BE GIVEN FOR THE EXPLANATION AND
ANALYSIS GIVEN IN SUPPORT OF YOUR AGREEMENT OR DISAGREEMENT.

1, The omission of any allegation regarding the precise
amount in controversy from plaintiff’s petition deprives a
court of subject matter jurisdiction.
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2. Under the Texas Venue Statute filing of a case in a
county of mandatory venue is the proper venue of the suit,
if no permissive venue provision applies.
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3. The failure of a court to grant a valid objection to an
opponent’s use of a peremptory challenge to exclude a juror
on account of race is fundamental error.
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4, A judge may reinstate a case dismissed for lack of
prosecution after the expiration of his plenary jurisdiction
over the case, if the failure of the party or the attorney
to contest the dismissal was not intentional, but was due to
an accident or mistake.
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S. The work product privilege is of continuing duration in
that it continues to apply to such work product materials
prepared in terminated litigation regardless of whether such
materials were prepared in anticipation of any litigation.
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6. A default judgment can be entered against a nonresident
defendant following service pursuant to Rule 108 of the
Texas Rules of Civil Procedure.
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7. One can preserve error to the omission of a question
relied upon by the opposing party in the charge by tendering
the question in substantially correct form,
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8. All judgments entered wi otj, are void and can be
sa. _dj~eat—.at*ath. t any time.

j34r(e ~4.iv B~itc~‘1k (IS ~t 1’ ~ hCIa -*ukt~nohtL(A4~

k4 dm pvoass.:r-.P c. this huthzWY neWj
j~ffiv~nk4 it k~1 6) Oi~utM Pu’ 14kw Tn41 (egvl4LQJ

~ wccd”ejnruv. 4t.~U~S.~u5p~&iot 3vId it

P!~Jt~-~7kfi~ptl 6~~W/fr}~~ ‘PSI t.Joutôcdicc (~mAk).n0Y
b~v&1viwd ±b skot~)~ j~VC9OIYEJJh

vkm ~vn~wM~iavta ~ b,t! ( y~~t-’,
T1Dtf~t4ho iC~ hb I’bJILL LOILI 110 ~s,A31~~w1H hi jbl, /v

p 44~’otk~ika (ljWf/1/JZ(k.Jflti i~s~~ ,vvszi ?~M cut~
_______ Vavvd4r~’ ~ a w~?rterrôvbow-J h1 Vc’a’vd1cap’

Y((6T6~Ghtw$ (,frh~111n~s3&fiØ~~

6



TEXAS PROCEDURE, Law 6420 FINAL EXAMINATION
PROFESSORRICHARD FLINT Summer, 1997
EXAMINATION NUMBER______

9. when reviewing a no evidence point of error regarding
an answer to a jury question, an appellate court is limited
to reviewing only the evidence tending to support the jury’s

verdict and must disregard all evidence to the contrary.
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10. An. appellate court can issue a mandamus to compel a
trial court to set aside an order granting anew trial.
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SECTION 2

FOUR SHORT ESSAYS-120 RAWPOINTS-THIRTY POINTS APIECE

READ THE QUESTIONS CAREFULLY; PLAN YOUR ANSWER; AND ANSWER
THE QUESTION(S) ASKED. IF YOU FEEL IT IS NECESSARY TO ASSUME
CERTAIN FACTS, PLEASE STATE WHAT?ACTS YOU ARE ASSUMING.

1. Joe South filed suit as an alleged creditor against the4 ‘~#~‘~
estate of Northern Gentleman. On January 28, 1994,
following a hearing, the trial court held (but did not-~
an order) that South could not recover from the estate
b~U~ he had not presented a properly authenticated claim
under the Texas Probate Code. South filed a motion for new
trial on February 7, 1994, and the trial court held a
hearing on that motion ~ At that hearing
the trial court finally signed the judgment denying South’s
claim ~~i~2Ln2tei.uaice and also sis~d an order denying
South’s motion for new trial. j~iFApril 1, 1994, South filed
a motion to modify the judgment to reflect tha the judgment Ab~W
was entered without prejudice to South’s refilling the uitr~t 7
Th~,tx~l court held a hearing on~ , 1994 and on y ~‘ ~ r.
‘Ij~4t~ the trial court signed an order mo if ying its ~~‘~%nCp~ r
earlier judgment to reflect that the case was dismissed
without prejudice. Did the trial court have the power to
modify its judgment? Discuss.
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2. Sam Spade filed suit against Joe Yankee to recover
damages following an automobile collision. Spade alleged
that Yankee was talking on his cellular phone at the time of
the accident and as a result negligently ran into Spade’s
car stopped at a red light. Following a trial of the case,
the jury returned a verdict favorable to Spade and the trial
court rendered judgment for Spade on the verdict. j~-~J~ea
filed a motion for new trial alleging~hat there
~~jji’E6Th~iovort the jury’s answer to the question 4 rn’4¼~,)
inquiring as to his ne3~gence. The motion was overruled by
5p~ffflon of law and Yafl~&.2erfected his appeal. fl~jwt
of appeals *~$ E~r 1I~d._3ende~1 judgment for Yankee holding
that there was no evidence to support the jury’s finding of
Yankee’s negligence. What should Spade do now to get his
case before the Supreme Court? What would be the legal
basis of Spade’s complaint? What should the Supreme Court
do if it hears the case?
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3. Southern Pipeline sued Freezing Leasing Company for
breach of contract alleging that Freeze had breach its
covenant to provide adequate repair service on Southern’s
pipeline. As a result of the alleged shoddy work,
Southern’s pipeline had exploded and wiped out the town of
pothole, Texas. Freeze defended the suit alleging that its—”~
work had been done in a good and workmenlike manner. Two
years later, the trial court orj its own mpt4on dismissed the

— ase wit rejudi for lack of prosecution. The clerk of
6~”°’~ the court di not send Southern any notice that the case was

going to be dismissed if Southern did not object, nor did
the clerk send notice to Southern that the case had in fact
been dismissed. Southern Pipeline did not file a motion for
new trial, attempt to have the trial court reinstate the
case, or file a bill of review. Instead, two years ~.pter. it’~
filed a new suit in another court which it alleged the
identical action that had previously been dismissed with
prejudice. Its position was that the first judgment was ~

void in that Ilie court had no ‘urisdictional power to enter/~”~’1’
a ismissal wi re u ice w en dismissin a case or ac

ion. Explain Southern’s position. Is Southern’s
position valid? Discuss.
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4, Southern Mist sued Jerry Grant in 1990, seeking
damages resulting from a boating accident. Grant, j~j~h
duly sex~d, failed to file an answer. A default judgment
was entered in 1991. Two years later Grant filed a bill of
review proceeding in the same court which had granted the

~rnen~o~ default judgment, asking that the trial court vacate its
prior judgment a~r~p~.a ~ndgment.Shat, Mi st !!tak~ antbing.-MT.~,
bz,Jis~~—etit. Following trial the trial court vacated its ‘tSY~”
prior judgment, and ordered a new trial on the merits of
Mist’s lawsuit. Mist appealed to the court of appeals.
What should the court of appeals do with her appeal? Why?
Discuss in detail.

JTtrr)4(ImlCu~tlC-ftYilD arq&t/M44C&AYtOW&in qr~h~
AL ~t1 es-1M± rn’4’ pr~v4w~/ i~Ti7~qefcgs,~

(tv~k ns~st SIIflMJ h~i 12) Cfl ~IJ~flV174$ ~ vespt ~~aL4C/, gzjde4~
~ynYY~St~ ci’ 145 ii&:&,I hna6NkLJ~ tilt Ø’vw a’- fl4b#~14 an&4L,J~

rto~(~)a vngk~ftv~MiscU~w.Lint/tV í~~4Lør(Qvn47vki1siøiJ

11



TEXAS PROCEDURE, Law 6420 FINAL EXAMINATION
PROFESSORRICHARD FLINT Summer, 1997

EXAMINATION NUMBER __________

~flfl ~ ~ would h~ff~ i~
-K~~&as”ple s~1tc t”3ee-4& t.-Ms

A A&kd ~I5!~.&±~SQJ~PkcCC

~9~ntj~Mk~w~tb ci~w eIete4s *‘ bt cnhfld 6 &

iQ~.R.flMhd_bthIQ_iJJLJAiLLpa.~_±)4ve~L it
Cv £Aw4 wust~b,m~Fskv~kthw ‘IL eyju4s ra~&t?si~nL~Mkv

~ .fI~t~ L&iaJ?~b&&±V~/4~t
M~’~~1(4~ awn-’ p 4~1(tL&MtltI 121 VOjL4V(J ~6CSJA
pnt~16t~’ W~wIWjô4S i11T&c~frnctdo-~thd,‘f”flAl CDutS¼’R/i4

show gl,wvw’1j 1irafrsvs4.t. tvut
~w,Jp~Dcutv&) ‘ ft b,U t~V~ 2 f~ic~, £it,¼ L%t~R’1h~&
N Wrn~MThkJ in

HAVE A WONDERFUL SUMMER! Ct’ 51-o~1r~ve~4,’ prckYdwd ev~vl I

IC

12


